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,

and 
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.

descendants of the company’s founder who comprise its board of directors.  

.

The Trust’s complaint 

, 

.  

on the company’s board before filing suit.

As to t ,

’
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directors’ ability to consider a demand impartially.

(the “Complaint”)

§ 220.1

2

1960, Eugene “ ”

(“McCleary” or the “Company”),

business in 3

through its wholly owned subsidiary, Axium Foods, Inc. (“ ”).4

5

n “S” corporation.6

1 Verified Am. Compl. (“Compl.”) (Dkt. 19).

2

3

4

5

6



3

non 7

(“Pat McCleary”)

“ efendants” “ ”)

8 y

stock of the Company and serve on the Company’s board of directors (the “ ”).9

hold all of the Company’s outstanding voting 

common stock and approximately 83.6% of the Company’s 76,534 shares of 

10 Pat McCleary is the Company’s 

11

“Plaintiff” or the “ ”) h 6,291 

6.12

.13

7 17.

8 10.

9 .

10

11 2.

12

13 43 44.
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16.4% of the Company’s outstanding common stock.

In 1993, 

(the “

Agreement”) 14

that the Company “elected to be treated as an S 

take any action to jeopardize the election.”15

“for any reason” without first offering to sell them to 

.16

14 Ex. A (“Purchase and Restriction Agreement”) at 1 (reciting 
that the Restriction Agreement is “made and entered into . . . by and between all of the 
Shareholders of McCLEARY, Inc.”).   

15

16
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, 

non

less a 30% discount for “lack of marketability and control”:

17

“ as a Sub ”

17
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“ ] . . . 

.”18

Board

spend 

a competitor, Shearer’s “ .”19

time, Shearer’s was unable to meet its production 20

Shearer’s.21 Shearer’s withdrew from the arra

“sooner than the Board expected.”22

23

24

18

19

20

21

22

23

24
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25

$131,000.26

accounted for the largest component of the Company’s sa , 

.27 Axium’s 

“the Company would be placed n a ‘downward 

spiral’ if it matched the lower prices of competitors as needed to retain Aldi.”28

The relationship with Truco “quickly soured.”29

“dropped” because Truco was “micro managing” and “very painful and instructive 

to deal with.”30

31 h

25

26 d.

27 .

28

29

30 18.

31
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, ,

32

improvements to the Company’s production facilities, 

Company’s tax obligations, and 

On March 22, 2019, 

committed an “ ” by 

33

“ failing to manage the Company’s affairs with due 

care and in an informed manner” 34

, 2019, 

,

ng 

32 .

33 .

34
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on.35

vague allegations are “well pleaded” if they give the opposing party 

non
unless the “plaintiff would not be entitled to recover under any 
reasonably conceivable set of circumstances susceptible to proof.”36

company’s board or failed to plead facts showing that demand upon the board would 

37

Complaint is styled as a claim for “oppressive abuse of 

discretion.”38 that Defendants’ “

35 Defs.’ Opening Br. 15 (Dkt. 24) Dkt. 21.

36

37

h

38
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.”39

With respect to the Company’s 

,40

of “surplus income” n 2006.41

s refused to do so “

stock” to the McCleary Family Defendants “for a “substantial (30%) ”

42

.  Plaintiff’s focus 

on the Company’s “surplus” paints a misleading picture of 

39

40 8 § 170(a)(1) (“every corporation, subject to any restrictions contained in its 

of its surplus . . . .”).

41 60.

42 63.  
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the Company’s financial 

7

assets—

43

according to Defendants, the Company’s “surplus” on which 

attention “largely took the form of buildings, machinery, inventory, and equipment”

.44

corporation’s surplus or net profits:

§§

45

43 30.  The Company’s audited 2015 financial statements, which are 

44

45 8 
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, 

when the withholding of a dividend “is explicable on 

”

the corporation’s affairs are in a condition justifying the declaration of 

.46

,47

, 

dividend rests in the discretion of the corporation’s board of directors 

demonstration “that the withholding of it is 
.”48

46 ’d 1938).

47 750

48

, 337 A.2d 653, 659 (Del. Ch. 1975) (“Before a court will interfere 
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In support of its contention that the Company’s

“is explained only by an ”49

on 50 ,51

claims challenging a board’s failure .

.52

preferred stock alleged that the corporation’s directors 

“to make timely payment of dividends on such ”

“a fund

, . . . 

‘ .’”53 was used to 

in order “

abuse of discretion must be shown.”).  

49 Pl.’s Opp’n Br. 26 (Dkt. 27).

50 61 (Del. Ch. Apr. 29, 1975). 

51

52

was “that the individual defendants intentionally issued water

corporation” and the plaintiffs.  .

53
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”54

.  

allegations, “[w]hile perhaps weak,” were sufficient to withstand a 

55

.56 , would 

.

,

asserted claims for breach of fiduciary and “gross and oppressive 

abuse of discretion” against the corporation’s 

’s common stock.57

54

55

56 In re Trados Inc. S’holder Litig.
(“the rights and preferences of preferred stock are contractual in nature”); 
Rothschild Int’l Corp. v. Liggett Gp., Inc., 474 A.2d 133, 136 (Del. 1984) (“[P]referential 

company’s certificate of incorporation.”).

57
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58

to sell “on the 

cheap” using the corporation’s .59

defendants’ motion to dismiss, 

“Waters served his own personal 

DMGT not declare dividends” in two ways, , (i) “to ensure that he would receive 

greater share of the cash available for corporate distributions via loan repayments” 

and (ii) “to put pressure on Litle to sell h

liability on Litle.”60

that Litle’s allegations “set forth a classic squeeze out situation” 

the “failure to pay dividends” was “especiall

,” creating a tax liability for the plaintiff,

“even though the corporation has not made any distributions to the shareholders.”61

, h , “in years when the 

58 Electing “to qualify as a Subchapter S corporation under the Internal Revenue . . . 

its shareholders.”  

59 2 

60

61
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necessary for stockholders to pay their related tax obligations”

62 “squeeze out

” in 

his shares.

e Trust argues that “the combined pressure

Agreement” amounts to coercion, “forcing Plaintiff” to sell its shares at a “steep 

[30%] discount.”63

64

And in 

specifically agreed, including a “discount of thirty (30%) 

voting shares for lack of marketability and control.”65

—

62

63 Pl.’s Opp’n Br. 30.

64 8 § 202(b) (“A restriction on the transfer . . . of securities of a corporation, . . . 

holders and the corporation.”).

65 § 3.  
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— o honor 

.

— —

demonstrating that the McCleary Family Defendants’ failure to authorize dividends 

that the “McCleary Def

declaring dividends.”66

.

issue 

.

shows that (i) the Company’s directors—

—

66 Pl.’s Opp’n Br. 28.



18

67

$50 

68 response to Defendants’ supplemental 

, 

69

As noted above, Count I of the Complaint is styled as a claim for “oppressive 

abuse of discretion.”70

not an “independent cause of action . . . distinct from a cause of action based 

.”71 ,

like “fraud or gross abuse of discretion” and “oppressive

discretion” persist in our 72

67 5.

68 .
15).  

69 Dkt. 41.     

70

71

72 280 750 Esh
43. 
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when “

.”73

Board’s

as an oppressive abuse of discretion given the Trust’s 

the Company’s business and affairs, have a 

the directors’ 

73
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efendants, “as directors and/or officers of the Company, . . . 

g to manage the Company’s affairs with due care and in an 

informed manner.”74 challenges Defendants’ 

the Company’s food 

the Company’s 

another customer, Shearer’s; (v) the failure 

the Company’s tax obligations

75

Count II also asserts a loyalty claim on the theory that the “McCleary Family 

74 75.  

75 Count II also questions Defendants’ due care for allegedly failing “to even consider on 

declaring dividends.”  
its brief Defendants’ failure to issue dividends as a breach of the duty of care.  

’ , 726
Rather, as discussed above, the Trust’s brief attacked Defendants’ failure to declare 
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discount.”76

,77

thus 

such 

1.

“A

corporation.”78

79 This approach “is designed to give a corporation, on 

or to control any litigation brought for its benefit.”80

76

77 .’s Opp’n Br. 47 n.18 (“Plaintiff views claims related [to] the Board’s failure to 
declare dividends out of the Company’s ample surplus to be direct in nature, as pled in 

rnative.”).  

78

79

80 Lewis v. Aronson, 466 A.2d 375, 380 (Del. Ch. 1983), rev’d on other grounds
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derivative claim on behalf of a corporation must “

for the plaintiff’s failure to obtain 

.”81

requirements of Rule 23.1, conclusory “allegation

the allegations of specific fact may not be taken as true.”82

demand on the corporation’s board of directors to pursue a claim may be 

,

Aronson v. Lewis, when “a 

the derivative suit.”83 , , governs when “the 

is being challenged in the derivative suit,” such as “where directors are sued 

derivatively because they have failed to do something.”84

81

82 , 539 A.2d 180, 187 (Del. 1988), 
, 746 A.2d 244 (Del. 2000).

83

84
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, demand is futile if, “under t

business judgment.”85 le if the “factual allegations of a 

ng to demand.”86

used 

.

, 

87

85

86 , 634 A.2d 927, 934 (Del. 1993).

87 , Guttman v. Huang, 823 A.2d 492, 501 (Del. Ch. 2003) (Strine, V.C.) (“At first 

.”); 
. Feb. 13, 2006) 

(Lamb, V.C.) (“[T]he 
broader examination.”), aff’d



24

.

, 

.88

Thus, 

.89

88 Pl.’s Opp’n Br. 35 (“Here, the Complaint alleges facts that all six 

challenged in the Complaint.”).

89

i) improve the Company’s packaging capabilities), the Trust’s discussion of the second 
prong of 

Pl.’s Opp’n Br. 49 50.   
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2. ?

. sofar as Count II focuses on Defendants’ actions as directors, 

he Company’s 

§ 

90

91

negligence as “conduct that c

without the bounds of reason.”92 “While the inquiry of whether the claims amount 

is a difficult one.”93

90

91

“fiduciary duties of officers are the same as those of directors.” , 965 
.

92

, 907 A.2d 693, 750 (Del. Ch. 2005) (“
‘reckles

are ‘without the bounds of reason.’”), aff’d
’holders Litig.

93
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the Trust’s six due care theories, beginning with the three that the Trust contends are 

94

95

the Trust has failed to demonstrate that the Board’s actions or inactions 

would 

a.

96

efendants “decided to move away from . 

analysis or information about the financial impact of the decision on the Company” 

the “Board instead relied only on the ‘ ’

moving away from Aldi was the right move.”97

ants counter that “the Board had been discussing and receiving reports 

year.”98

94 77.

95

§

96

97 Pl.’s Opp’n Br. 37 38.

98 Defs.’ Reply Br. 25 (Dkt. 30).
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Company’s internal documents

Stokely, Axium’s about “the percentage of 

company business with Aldi” and “needing to get other business” 

Aldi’s .99

mary for the Board’s 

(the “2015 ”).100

for “ . . . pricing”

the implications if “Aldi moves the business to our .”101

“ – low 

margin private label business and remain viable in the long term” and that “[i]f the 

company were to acquiesce to Aldi’s demands for lower price,

company in a downward spiral.”102

Insofar as the directors’ reliance on Stokely is concerned, the amount and type 

99 Compl. Ex. B. at M1394 (“Aldi had done a review of pricing 

supplied 12.”).  

100 . 

101 . 4.

102 . o Ex. F at M1415 (“We do still make product for Aldi in lesser 

Aldi anyway due to the single customer liability issue.”) (August 27, 2016 Board minut
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left to the directors’ discretion.103

“

presented to the corporation by any of the corporation’s officers or employees.”104

’s opinions or reports

is issue.

Food 

The Trust asserts that Defendants “face a substantial likelihood of 

with the Company’s food production facilities.”105 support

’s June 26, 2015 

103 See In re RJR Nabisco, Inc. S’h
1989) (Allen, C.) (“[T]

. . . .”).

104 8 §

105 Pl.’s Opp’n Br. 42.
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–

buildings have to be “clean”, and it takes a great deal of effort to keep 

106

“forward with a list to renovate . . . [and] what needs to be done,” 

“give us [budget] numbers by the end of August.”107 In his 

2015 “near term improvement 

plans,” th Company “needs to embark on a systematic face lift” that “needs to 

focus on reconditioning ceilings, walls, floors and lighting” at an estimated cost of 

“

.”108 Board’s 

109

106

107

108

term “face lift” in the 

109 Ex. F at M1415 (“It should be added that the Board had previously authorized a 

are fully reflected in the finances YTD.”).
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would 

risk of 

“

product” in South Beloit, Illinois, the Company’s principal place of business.110

was “premised on the unfounded assumption 

ves.”111 , ,112

city council requested that the Company provide “lifetime maintenance of 

the roads” in the industrial park “where the warehouse would be located.”113

Citing the Trust’s own all that the “Board 

incurred high costs to rent other offsite storage facilities”114

110 Pl.’s Opp’n Br. 40.

111

112 . Ex. E at M1418 (noting $161,000 of “development and engineering costs for the 
warehouse project . . . that was canceled,” of which $30,000 “was for steel supports that 

used elsewhere”) (January 21, 2017 Board minutes).  

113

114
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had “done a detailed study of the Axium options” and 

“summarized all possible options that could be taken by the .”115

discussed “benefits coming from Government sources to 

.”116

“tax abatement” discussions were 

wi .117

. 

—

115

116

117 Ex. C at M1398 (“A tax abatement is 2/3 of the way in process for the warehouse 
project.”) (April 8, 2016 Board minutes).
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Shearer’s

facilities to package products for Shearer’s, an Axium competitor.118

“[t]he company will need to invest approximately $100,000 

to implement this process.”119

Board’s approval of this project was “

and a breach of the McCleary Defendants’ duty of care.”120

“the Board’s only discussion on the subject was speculation about 

what Shearer’s inability to pack its own product meant about [Shearer’s] business,”

.121 that “[Shearer’s] decision 

] that the Shearer’s sales team sold products to 

customers that their production group is either unwilling or unable to make” and

“signals that [Shearer’ do

product.”122

118

119

120 Pl.’s Opp’n Br. 39.

121

122
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, 

with Shearer’s had the benefit “of being an audition for a potential sale partner.”123

2015 nd that Shearer’s “

label snack food manufacturing business,” if “Axium Foods successfully 

meets Shearer’s needs, then a logical conclusion would be to offer th

Shearer’s at a price that meets both party’s needs.”124

with Shearer’s had “strategic 

importance” for Shearer’s 125

2015 nd 

renovating its production facilities to package products for Shearer’s and that 

,

Shearer’s to potentially .126 Given this, even though Shearer’s 

,127

123 Defs.’ Opening Br. 41.

124

125

126 the Board’s January 2017 meeting, the door was “still open” 
with Shearer’s at that time.

127
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deciding to undertake the packaging venture with Shearer’s.  

“have 

manage the Company’s tax obligations,”

.128 alleges that, “[i]n 2016, ’s 

,” which 

“threatened the Company’s status as an S orporation.”129

that “the Board failed to tak

Cuts and Jobs Act on the Company’s tax obligations.”130

“Illinois residents and non residents differently,” the Complaint acknowledges that 

128 Pl.’s Opp’n Br. 43.

129

130
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the Company’s certified public accountant caught the error—

stems were in place to oversee the Company’s tax reporting functions—

.131

132

.133

liability for breaching their duty of care on the theory that they “have consistently 

.”134

’s brief focuses specifically on the Company’s alleged “failur

,” which it contends “calls into question the validity of 

all actions taken at those meetings.”135

131

132

133 that “
” Defs.’ 

issue.

134 Pl.’s Opp’n Br. 35.  

135 The Complaint challenges the Company’s compliance with corporate formalities in 
, (i) “lack of proper notice for Board meetings,” (ii) that “Board 

between actions taken by the Board and actions taken by the stockholders,” and (iii) that 
“the minutes for . . . Board and stockholder meetings are poorly drafted.”  Compl. ¶¶ 41
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8 

.136

Our Supreme Court has delineated the “requirements for standing to sue in 

Delaware courts,” as follows:

—

—

.137

y

,

’rs

136 “each 
.” 8 § 222(b)

that notice must be provided to both “voting 
or nonvoting” stockholders in advance of stockholder m

8 §§ 204(d) 

§ 8.3 ) (“[O]nly those who have 
the right to vote at the meeting have an enforceable right to attend the meeting.”).

137 ’holders Litig.,
Historical Soc’y v. City of Dover Planning Comm’n, 838 A.2d 1103, 1110 (Del. 2003)).
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.  thus 

Cleary’s alleged lack of 

would 

.

* * * * *

address Defendants’ motio .

, efendants’ motion to dismiss 

. 


