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SECURITIES OFFERINGS
Do “At-the-Market” Stock
Offerings Allow a Board to
Comply with Its Duty to Price
Stock Issued Under Delaware Law?
The 2013 amendment to Section 152 of the
Delaware General Corporation Law allows a board
to price securities issuances using a formula, but
boards still face risk of non-compliance with their
statutory duty to fix the consideration of stock
issued in “at-the-market” equity programs.

By Albert H. Manwaring, IV and
James T. Seery
In 2013, Section 152 of the Delaware General
Corporation Law1 was amended to clarify that a
board of directors may discharge its duty to determine the amount of consideration “for which
stock will be issued by approving a formula” to
determine the stock price.2 Thus, a formula, such
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as the average closing market price of the stock
over a period of time, may determine the final sale
price of the stock. The language in the amendment to Section 152 of the DGCL, referencing a
formula to price stock issuances, was borrowed
from Section 157(b) of the DGCL, which permits the use of a formula to determine the price
of stock options. Some Delaware corporate law
commentators have noted that the amendment
to Section 152 will facilitate a board’s approval
of the issuance of stock or equity programs that
determine the price of the stock being issued “atthe-market” or at prevailing market rates.
Since the 2008 financial crisis’ debilitating
effect on the financial markets, “at-the-market”
(ATM) offerings have become a popular, costefficient alternative to large public underwritings
for companies to raise capital anonymously over
a period of time, and to obtain the best value for
the stock at prevailing market prices. In a typical
ATM program, the company issuing stock will set
parameters for the offering, including a minimum
offering price and maximum number of shares to
be sold at the discretion of a broker-dealer at the
highest prevailing market prices over a prescribed
period of time.3
The amendment to Section 152 of the DGCL
allows a board to approve stock issuances based
on a future market value of stock on a particular day, an average market value over a specified

time period in the future, or some other formula
that would allow calculation of the stock price
at a precise or fixed amount in the future. But,
in a typical ATM offering, while the brokerdealer is seeking to sell the stock being issued at
the highest market price, the stock is sold at the
discretion of the broker-dealer at the prevailing
market price on any given day during the prescribed period of time, subject to the minimum
price set by the board. Thus, the prices in typical ATM offerings are not based on a formula
that would establish a fixed stock price in the
future, but rather are subject to the fluctuations
of the prevailing market prices for the stock
over the prescribed period of time. Accordingly,
the amendment to Section 152 may not give a
board assurance that it has complied with its
statutory duty to approve stock issuances priced
“at-the-market.”
The Delaware Courts have not yet been asked
to decide whether a board complies with its
statutory duty when it approves stock issuances
priced “at-the-market” with a minimum offering
price and maximum number of shares to be sold.
Delaware precedent offers no assurance, however,
that a board’s duty to determine the price of stock
issuances can be discharged by setting a floor or
minimum price per share, and then delegating discretion to a broker, banker, or appraiser to depart
upwards from the minimum price and fix the
precise amount of consideration.4 Accordingly,
a typical ATM offering could possibly result in
uncertainty regarding the authorization of the
stock issuance.
There are dire consequences for defectivelyissued stock. Defects in the authorization of
stock could result in the putative shares being
found void and a nullity, which in turn may
affect the validity of subsequent corporate acts,
even if invalidation would be inequitable.5 In
2013, the DGCL was amended to permit ratification of defective corporate acts, and to vest
the Delaware Court of Chancery with jurisdiction over matters relating to the cure of defective
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corporate acts.6 Even with the availability of the
self-help remedy to now cure defective corporate acts under the DGCL, the risks and potential liability to issuers, brokers, and investors in
ATM offerings for defectively-issued stock are
not comforting.
There are, however, two options available
under Delaware law to price securities issuances
in ATM offerings that provide some assurance
that a board has satisfied its statutory duty to
determine the price of stock issued under DGCL
Section 152. The first option is for the board to
form and delegate its power to a committee of the
board to approve the price of stock issuances “atthe-market.”7 After a broker decides to sell stock
at the prevailing market price on any given day,
a pricing committee of the board is quickly contacted to perform the perfunctory act of approving the sale price between the broker’s pricing of
the sale and the sale’s closing. This first option is
both inefficient and impractical.

A typical ATM offering
could possibly result in
uncertainty regarding the
authorization of the stock
issuance.
The second option is for the board to approve
a maximum and minimum price for stock being
issued, and to delegate to a broker to fix the exact
price of the stock within the price range determined by the board. Whether this second option
would allow a board to comply with its statutory
duty to determine the price of stock issuances is,
however, unclear under Delaware law. While the
Delaware Court of Chancery has suggested that
a range of prices or consideration delegated to a
broker to fix the exact price of the stock within
the range might satisfy a board’s statutory duty,
the acceptable size of the price ranges or consideration that would allow a board to fulfill its duty
are unclear under Delaware Court of Chancery
precedent.8

2

In sum, while ATM offerings are an attractive
method for issuers to raise capital in precarious
financial markets, the benefits of ATM offerings present difficult issues for a board seeking
to ensure compliance with its statutory duty to
determine the price of the company’s stock.

A Board’s Duty to Price Stock Issuances
In requiring strict compliance with statutory formalities when a company issues stock,
the Delaware Supreme Court has emphasized
that the “ ‘issuance of corporate stock is an act
of fundamental legal significance having a direct
bearing upon questions of corporate governance,
control and the capital structure of the enterprise.
The law properly requires certainty in such matters.’ ”9 Chancellor Strine of the Delaware Court
of Chancery has explained that “[t]his mandate
is premised on a ‘sensible assumption … the capital structure and ownership of corporations are
matters of great importance and should be settled
with clarity.’ ”10 In the context of determining
board compliance with statutory formalities in
stock issuances, “law trumps equity.”11
“To ensure certainty, [the Delaware General
Corporation Law requires] board approval and a
written instrument evidencing the relevant transactions affecting issuance of stock and the corporation’s capital structure … .”12 Section 152 of the
DGCL requires a board to determine the “ ‘consideration … for subscriptions to, or the purchase
of, the capital stock of a corporation.’ ”13 Thus, in
a sale of stock being issued to a purchaser, directors must approve the sale price of the stock.14
The Delaware Supreme Court has emphasized
that “[t]his duty is considered so important that
the directors cannot delegate it to the corporation’s officers.”15

offers no assurance, however, that a board’s duty
to determine the price of stock can be discharged
by setting a floor or minimum price per share, and
then delegating to a broker, banker, or appraiser
the discretion to depart upwards from the minimum price and fix the sale price for the stock
being issued.16 For example, in the seminal case,
Field v. Carlisle Corp., former Vice Chancellor
Seitz held that a board’s setting an upper limit
on the value of property to be received as consideration for the issuance of a company’s stock
is insufficient to discharge its duty to determine
the amount of consideration for the stock issuance. Former Vice Chancellor Seitz reasoned that
the company’s board improperly had delegated
its statutory duty to an appraiser to fix the value
of consideration to be received for the company’s
stock, subject only to the upper limit on value.17
Similarly, in fulfilling its duty to fix the consideration in a merger under DGCL Section 251(b),
a board may not set a floor or minimum price
per share, and then delegate to an investment
banker or financial advisor the discretion to fix
the merger price, subject only to the floor or minimum price.18
Thus, the typical ATM offering, in which a
broker sells stock being issued at the prevailing
market price subject to the minimum price set by
the board, may possibly not comply with a board’s
duty to price stock issuances under DGCL
Section 152. If stock is invalidly issued, the putative shares may be void and treated as a nullity
for purposes of validating subsequent corporate
acts19—if not ratified by the self-help remedy for
defective corporate acts in new DGCL Section
204, or validated by the Court of Chancery under
new DGCL Section 205.

The Delaware Courts have not yet been asked
to decide whether an ATM stock offering priced
“at-the-market” with a minimum offering price
and maximum number of shares to be sold complies with the DGCL. Delaware Court precedent

DGCL Section 152 was amended in 2013 to
clarify that a board may determine the price of a
stock issuance by using a formula. Some Delaware
corporate law commentators have noted that
this amendment will help boards price securities
issued in ATM offerings in compliance with their
statutory duty under Section 152.20 But, since
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the prices in typical ATM offerings are not based
on a formula that would establish a fixed stock
price in the future, the amendment does not go
far enough to expressly allow a board to set a
floor or minimum price in an ATM offering, and
then delegate to a broker the discretion to depart
upwards from the minimum price and fix the sale
price based on an actual trade at a future prevailing market price.

Options for Board to Price Securities
Issuances in ATM Offerings
Two options are available under Delaware
law that provide some assurance that a board
has complied with its duty to price securities
issued in ATM offerings under DGCL Section
152. In the first option, a board approves the
price of the shares sold in the ATM offering.
Since the process of securing approval from the
whole board of the stock price after a broker
decides to sell stock at the prevailing market
price on any given day is impractical, the board
is advised to form and delegate its power to a
committee of the board to approve the price of
stock issuances in the ATM offering.21 In short,
between the time that the broker decides to sell
stock at the prevailing market price and the closing of the sale, a properly-authorized committee of the board would quickly execute a written
consent approving a schedule of the sales on any
given day.

the stock being sold before the closing of the sale
in an ATM offering. Thus, while providing technical compliance with a board’s statutory duty to
determine the price of the stock issuance, query
whether the committee’s perfunctory approval of
the sale price serves the salutary Delaware corporate law policies, underlying a board’s duty to
determine the value of consideration in a stock
issuance.22 Moreover, since the putative shares
are not validly issued under DGCL Section
152 until the committee approves the sale price,
corporate issuers can only give qualified opinions that the putative shares being sold will be
valid upon the committee’s future authorization
to issue the shares at the sale price in the ATM
offering. Qualified opinions from an issuer concerning the validity of the issuance of its stock
expose broker-dealers selling the stock in ATM
offerings to greater risk of liability.

The acceptable size
of the price ranges or
consideration that would
allow a board to satisfy its
statutory duty is unclear.

The second option is for the board to approve
a maximum and minimum price for stock being
issued, and to delegate to a broker to fix the exact
price of the stock within the price range determined by the board. Since no Delaware Court
has yet ruled that a price range or range of consideration discharges a board’s statutory duty to
determine the price of stock issued under DGCL
Section 152, whether this second option would
allow a board to comply with its statutory duty
is unclear. But, Delaware case-law authorities, as
well as the language of Section 152 itself, authorizing issuances for an amount of “consideration”
(e.g., which language does not limit the amount
of consideration to a precise or exact price) suggest that a range of consideration delegated to a
broker to fix the exact price of the stock “at-themarket” within the range might satisfy a board’s
statutory duty under DGCL Section 152.23

In addition to being inefficient, the pricing committee’s act of approving the sale price
between the broker’s pricing of the sale and the
sale’s closing often is merely perfunctory due to
the relatively limited time available for the committee to consider the sufficiency of the price of

Further, the acceptable size of the price ranges
or consideration that would allow a board to satisfy its statutory duty under DGCL Section 152
also is unclear. The Delaware Court of Chancery,
however, has provided some guidance to help a
board determine an acceptable price range for

INSIGHTS, Volume 28, Number 2, February 2014
Copyright 2014 CCH Incorporated. All rights reserved.

4

stock issuances.24 While these guidelines do not
provide a precise formula for acceptable ranges
of consideration, they suggest that the smaller the
range of consideration (based on the quantity of
shares being issued multiplied by the range differential between the minimum and maximum
price-per-share) and the larger a company’s size
or capitalization, the more likely that a board’s
determination of a range of consideration for
an issuance of stock will satisfy its duty under
DGCL Section 152.25 In short, the smaller the
price range or range of consideration and the
larger the size of the company, the less likely that
the spread in the price range will be significant, or
of “real substance,” mandating that a board consider the exact or precise price within the range
under Section 152.26

Consideration should be
given as to whether further
amendment to Section 152
of the DGCL is appropriate.
In sum, the options available to a board seeking to ensure compliance with its duty to price
securities issued in ATM offerings are either
impractical, or of uncertain validity. Due to
the limitations in these options and the rise in
popularity of ATM offerings in response to the
chaos in the financial markets, consideration
should be given as to whether further amendment to Section 152 of the DGCL is appropriate to expressly permit board compliance with its
statutory duty to determine the price of stock in
ATM offerings.

Section 152 and its statutory predecessors to
require that a board of directors determine the
amount of consideration for corporate stock
issuances, is premised on acts of fundamental legal significance concerning the company’s
capital structure, control, and good corporate
governance. Thus, capital structure and ownership of corporations are matters so fundamental to corporate control and governance that
they must be settled by a board and with clarity
under Delaware corporate law. As former Vice
Chancellor Seitz emphasized in Field, while a
board may employ financial advisors to help the
board determine the amount of consideration to
be received for issuance of the company’s stock,
these advisors are employed to aid the directors,
but the board’s discretion is not delegated to the
financial advisors; instead, the final determination of the value of the consideration remains
with the directors.27
Another school of thought posits, however,
that further amendment of Section 152 to accommodate ATM offerings would comport with
Delaware corporate law policies and is necessary
to keep Delaware at the forefront of corporate
law and the State of first choice for incorporation. ATM offerings continue to increase in popularity as an alternative to public underwritings
for a company to raise capital anonymously and
at the highest prevailing market prices in order to
obtain the best value for its stock issuances and
raise the most capital for its needs.

One school of thought counsels against further amendment to Section 152 of the DGCL to
facilitate a board’s compliance with its statutory
duty to determine the price of stock in ATM
offerings. This school of thought reasons that
longstanding Delaware case law, interpreting

While facilitating a board’s compliance with its
statutory duty to determine the price of stock in
ATM offerings may not be the determinative factor in deciding where to incorporate, faced with
aggressive competition from other states to usurp
the Delaware corporate law franchise, the ability
to ensure that stock is issued validly in ATM offerings is certainly a factor to consider in the decision where to incorporate today. Indeed, Illinois,
Maryland, New Mexico, and Pennsylvania have
corporate statutes that expressly validate the
issuance of shares in a typical ATM offering, in
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which the board sets a minimum offering price
and maximum number of shares to be sold at the
highest prevailing market prices over a prescribed
period of time.28

The final determination
of the value of the
consideration remains
with the directors.
Moreover, query whether a typical ATM offering undermines Delaware corporate law policies.
When a board with the aid of its financial advisors has determined a minimum price or range
of consideration that is acceptable to the board
for a stock issuance to raise necessary capital,
and then delegates to a broker to sell the stock
at the highest prevailing market price above the
minimum or within the range of consideration in
order to obtain the best value for the company’s
stock, has not the board fulfilled its duty to maximize value in the company’s capital structure,
and met the interests of both the company and its
existing shareholders? Indeed, an ATM offering
allows the company the opportunity to obtain the
highest price for its stock, raising the most capital
to meet the company’s requirements, while having
the least dilutive effect on the value of the stock
of existing shareholders. Finally, in comparing
a pricing committee’s perfunctory approval of a
sale price between a broker’s pricing of the sale
and the sale’s closing in an ATM offering, which
option presently is being recommended by some
Delaware counsel to ensure technical compliance with a board’s statutory duty to determine
the price of a stock issuance, the above method
of board approval of a minimum price or range
of consideration with the aid of financial advisors is more true to actually serving the salutary
Delaware corporate law policies.

ability to obtain the best value for their stock
in precarious financial markets while raising the
most capital to meet their requirements. But,
even with the 2013 amendment to Section 152 of
the Delaware General Corporation Law, which
allows boards to price securities issuances using a
formula, ATM offerings continue to present difficult issues for a board seeking to ensure certainty
regarding its compliance with its statutory duty
to determine the amount of consideration to be
received for stock issuances.
The board-pricing-committee and range-ofconsideration options available to a board seeking
to ensure compliance with its duty to price securities issuances in ATM offerings under Delaware
law are impractical, inefficient, or of uncertain
validity. Accordingly, due to the limitations in
these options and the rise in popularity of ATM
offerings, further amendment of Section 152 to
expressly permit board compliance with its duty
to price securities issuances in ATM offerings is
warranted to maintain Delaware’s preeminence in
the corporate law arena.
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or other expert). Moreover, if Section 152 is amended to facilitate a
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board’s compliance with its duty to price securities issuances in ATM
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formula or method or subject to relevant criteria specifically prescribed

ration Law regarding the pricing of stock options (8 Del. C. Section
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