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Oracle Corporation (“Oracle”).  They allege that breaches of fiduciary duty inhere 

in Oracle’s overpriced acquisition of a second 

(“NetSuite”).  

1

fiduciaries.  This Memorandum Opinion resolves these two Defendants’ Motion

ller’s fiduciaries have a duty to their own 

.2 Lead Plaintiff’s counsel

1 .
2 .
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(“RG”).  Co. A is a giant; Co. B is smaller, and does not initially compete in Co. A’s 

o

(“Minion”) A’s wealth to himself through 

B’s trading price.

It is in Co. A’s business interest to simply proceed 

’s

.
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It is in RG’s financial interest as a blockholder of Co. B.

—

Co. A’s 

of Co.

n

Co. A’s
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’

Co. B’s securities filings

etting of RG’s and Minion’s breaches of duty, 

would 

As Plaintiffs’ counsel conceded, however, his hypothetical does not 

world Third Amended Complaint (“TAC”), the operative pleading here.  The 

g



5

Sa

NetS

Nelson

on NetS

NetS

’ 9

—

—

’s atz’s 

independent subsidiary was concealed in NetSuite’s public filings.  It is 

that the “price collar” discussion was concealed—
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been packaged differently, Oracle’s special c

alerted to the fact that the acquisition was not in Oracle’s interest, and withdrawn 

. 

ged, compared to “perfect” 

and Katz’ scheme, at all. 

,

3

4

3 The facts, except where otherwise noted, are drawn from the Lead Plaintiff’s Verified Third 
Amended Derivative Complaint, D.I. 315 (the “Third Amended Complaint” or “TAC”), and are 
presumed true for the purposes of evaluating the Defendants’ to D
4
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5

6

d

enterprise resource planning (“ERP”)

.7

(the “Acquisition”).8

Ellison founded Oracle in 1977 and served as Oracle’s 

9

1998.10

44.8% of NetSuite’s common stock prior 11

Defendant Safra A. Catz has been Oracle’s Chief Executive O

12

5 .
6 .
7 . 
8 . 
9 . 
10 . 
11 . 
12 . 
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13

14

15

16

Before joining NetSuite, Nelson worked at Oracle, where he was Oracle’s longest

17

successor to Mark V. Hurd, who was Oracle’s Chie

18 Hurd was Oracle’s President 

19

Defendant Jeffrey O. Henley has been Oracle’s Executive Vice Chairman of 

20 was Oracle’s Chairman of the Board 

13 . 
14 .
15 .
16 . 
17 .
18 . 
19 .
20 . 
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from January 2004 to September 2014 and Oracle’s Executive Vice President and 

21

.22 James was the chair of the special committee of Oracle’s Board 

23

Lead Plaintiff Firemen’ (the “Lead Plaintiff”) 

TAC

.24

25

that Ellison was NetSuite’s controlling stockholder.26

—when Ellison’s 

NetSuite, Ellison responded: “I’d tell them to get [expletive].  I suppose [Goldberg] 

21 .
22 . 
23 . 
24 . 
25 . 
26 .



10

percent of the company, and there’s no way 

in hell Microsoft’s going to get it.”27

2007 at a valuation of approximately $1.5 billion (the “IPO”), with Ellison and his 

e’s common stock.28

After NetSuite’s IPO, NetSuite experienced rapid growth, expanding annual 

29

NetSuite’s growth 

30 —

—

that were NetSuite’s core 31

,

market would be Oracle’s biggest market 32

,

27 .
28 . 
29 .
30 . 
31 .
32 . –61.
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33 On February 20, 2015, Ellison wrote Catz: “We need to discuss 

NetSuite” and later that day, Ellison, Goldberg, and Nelson held a conference call.34

Oracle would pay $120 per share of NetSuite, an 18.9% premium from NetSuite’s 

35

the Board’s Committee on Independence Issues (the “Independence 

Committee”)—

“Related Party Transactions”—

2007 2013.36 The same presentation noted that Ellison’s “potential conflicts of 

”37

33 .
34 . 
35 .
36 . 
37 .
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38

—

“You know we are 24X as large as you in Cloud ERP ;)” Ellison responded 

that Oracle had “about 2,000 cloud ERP customers.”39

that NetSuite had “about 13000 (live) individual ERP companies.”40 NetSuite’s 

$5

41

ne 2016, Cowen and Company opined that Oracle was the “biggest near

competitive threat” to NetSuite in part because Oracle had “move[d]

market where it historically did not compete.”42

“checks continue to suggest Oracle is having increasing 

38 . 
39 . 
40 .
41 . 
42 . 
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push[.]”43

44

–

named “Napa.”45

even though Oracle’s Independence Committee had 

46

—

.47 le’s Board “directed management to 

continue to assess the feasibility of pursuing Project Napa” and directed Catz and 

Hurd “

ise engage with NetSuite’s 

management.”48

43 . 
44 . 
45 .
46 . 
47 .
48 .
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then NetSuite’s CEO

49

oard meeting state: “Z at $120.  S more at $100.”50

.  A T. Rowe 

Price representative memorialized Nelson’s telling: “Safra’s $100 bid (off the cuff 

according to N).  Zack’s $125 bid (off the cuff according to N),” and “a loose, pre

–

discussed.”51 Deposition testimony regarding the conversation states: “[Nelson] 

didn’t specifically say, Safra said this.  It was more like, Safra, you know, mentioned 

100; I went back with 125[,]” and “[Nels

‘It’s time,’ you know, as, like, it was an inevitability that now you have to come, so 

to speak.”52

Six days after Catz and Nelson’s conversation, Goldberg (then NetSuite’s 

49 . 
50 . ¶ 81.  Nelson’s first name is Zachary and Catz’s first name is Safra.
51 . 
52 . 
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53

conversation, Goldberg “secured an undisclosed understanding from Ellison about 

how an acquisition would work.”54

55 Goldberg recounts: “There was a commitment at [sic] 

— —

integrity of the Netsuite organization.  We became what’s called a global business 

unit.”56

57

that Ellison have dinner with Goldberg and Goldberg’s wife upon the signing of the 

“This is a huge life event for Ci —

agreement is inked (assuming it is) we’d love to have dinner with you to talk about 

it, just from a personal angle.”58

53 . 
54 .
55 .
56 .
57 . 
58 . 
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Oracle’s Board

59

60

Oracle’s Board appointed 

sition (the “Special Committee”).61

.62 Oracle’s Board 

59 . 
60 . 
61 . 
62 .
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e’s conflict of 

.63

senior management’s involvement in assessing a potential transaction.64

—

—was to “evaluate” them.65

—

management’s presentation materials for that meeting stated that Oracle and 

NetSuite each bring “complementary strengths in the business applications industry” 

66

67

the Special Committee retained Moelis & Company LLC (“Moelis”) as its financial 

68

that James “oper

allowed Catz to lead the acquisition of NetSuite.”69

63 . 
64 .
65 .
66 . 
67 . 110.
68 . 
69 . 
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followed each recommendation made by Catz and Oracle’s manage 70

71 presentations from Oracle’s 

—

72 Management’s presentation advocated that 

NetSuite was the “best strategic fit,” and the Special Committee determined that it 

73

74

75

discounted cash flow (“DCF”) .76

Catz and Douglas Kehring, Oracle’s Chief of Staff, also presented to the Special 

70 .
71 . 
72 . 
73 . 
74 . 
75 . 
76 . 
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77

78

NetSuite responded to Oracle’s offer with a counter 79

Following NetSuite’s counter

80

81

82

83

NetSuite’s stock price closed at $67.36 per share on June 27, 2016, 

84

further work on the Acquisition and retracting Oracle’s latest offer of $106 per 

77 . 
78 . 
79 .
80 .
81 .
82 .
83 .
84 .
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85 The same day, NetSuite’s financial advisor contacted Moelis indicating that 

“recent market vo

of opportunity to come to an agreement on price.”86

NetSuite’s financial results —

followed Catz’s recommendation.87

and Moelis had a due diligence call with NetSuite regarding NetSuite’s quarterly 

88

89 16, 

90

Oracle’s due diligence reflected that NetSuite’s “quarter [was] soft” and that there 

was “some legitimate concerns about the quarter.”91

85 .
86 .
87 .
88 .
89 .
90 .
91 .
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92

tee decided to reaffirm Oracle’s previous offer of $106 per 

93 Shortly after this meeting, Catz instructed Oracle’s management team to 

“revert to the original,” and Oracle management thereafter labeled the newly created 

projections the “Conservative” case, the prior projections were deemed the “Base” 

management also created an “Upside” case.94

95

management presented the “Conservative,” “Base,” and “Upside” valuations.96

—

“DCF (Terminal Value Multiple)” $53.94 to $115.59 per share labeled “DCF 

Rate)”—

were labeled “Conservative.”97 The “Base” and “Upside” valuations were also 

“Base” and entirely above $120 per share for “Upside.”98

99

92 .
93 .
94 .
95 .
96 .
97 .
98 .
99 .
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resolved to make a “best and final” proposal at $109 per share.100

“I guess this means… We can start arguing politics again 

soon!”101

le’s.102

Committee “opened this direct line of communication” but “did not indicate that any 

limits” and was not informed of back

Ellison’s shares.103

proportionately with NetSuite’s other stockholders in such a scenario.104

NetSuite agreed to Oracle’s offer of $109 per share.105

106

analysis at the meeting and the TAC alleges that “Moelis’ own analyses 

demonstrated that Oracle’s proposed offer of $1

100 .
101 .

102 .
103 .
104 .
105 .
106 .
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NetSuite.”107 The TAC also alleges that Oracle’s management “manipulated” parts 

of Moelis’s analysis, inflating NetSuite’s value.108

109

110

2016, 111

The Tender Offer and Disclosures

“Schedule TO and Offer to Purchase.”)112

9 (the “ 9”) 113

filings were filed with the Securities and Exchange Commission (the “SEC”

9 “represents a 62% 

the subject of an acquisition transaction involving Oracle[.]”114

disclosed the following regarding Catz and Nelson’s discussions in January 2016:

107 .
108 .
109 .
110 .
111 .
112 .
113 .
114 .
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115

116

117

118

119

summarizing Nelson’s description of the conversation as follows: “In our recent 

–

discussed.”120 The letter expressed concern that this price discussion “may have 

anchored the subsequent discussions.”121

115 .
116 . –69.
117 .
118 .
119 .
120 .
121 .
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indicated that NetSuite’s Board had met to discuss 122

“did not comment on the accuracy of T. Rowe Price’s summary of Nelson’s 

”123 Addi

conversation with Catz referenced in T. Rowe Price’s letter.124

9 

.125

that referenced the views expressed in its letter to NetSuite’s Board from September 

6, 2016.126

127

NetSuite’s 

as follows: “

122 .
123 .
124 .
125 NetSuite Defs.’ Reply Br. in Support of Their Mot.
Am. 9. 
126

127 .
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seek to influence NetSuite’s decision with ”128

9 did not disclose Ellison’s commitment that the NetSuite 

129

130

“This was the #1 

thing we said we needed to do for our strategy at last year’s offsite and you are now 

on your way!”131

,

132

nd James (the “Oracle Fiduciaries”) in connection with the Acquisition.133

that Goldberg and Nelson (the “NetSuite Defendants”) aided and 

the Oracle Fiduciaries’ breach of fiduciary duty.134

128 .
129 .
130 .
131 .
132 Two months before the Lead Plaintiff’s original complaint 

Lead Plaintiff’s original complaint
n.91 .

133 –05.
134 . –07.
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NetSuite Defendants’ M

135

136

137

The Lead Plaintiff’

the Oracle Fiduciaries’ alleged breaches of fiduciary duty.  The elements of aiding 

: “

135

136 –

137 .
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fiduciary’

”138

The Lead Plaintiff’s aiding and abetting claims center on Goldberg’s

Nelson’s alleged aiding and abetting of Ellison’s and Catz’s breaches of fiduciary 

duty.  The Lead Plaintiffs “theory of liability” is that “Goldberg and Nelson knew 

—

—

discuss the substance of those early discussions.”139 Thus, the Lead Plaintiff’s 

conversations, Goldberg and Nelson were participating in a “conspiracy of silence” 

’s

140

“an open question whether Oracle would have gone forward with the tender offer if 

138 . , 

139 ’s Answering Br. in Opp’n to NetSuite Defs.’ Opening Br.
. ., D.I. 328 (Pls.’ Answ. Br.”), at 21.

140 –28:10 (“Okay.  But just to be clear, the theory is the Oracle sid

disclosing it, they took away from the Oracle side the ability to walk . . . .”).
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”141

“[c]orrective disclosures of material facts about the early discussions may have 

prompted more scrutiny of the transaction and impacted investors’ trading strategies 

Oracle’s Board to remedy the fraud on them by Ellison and Catz.”142

Had NetSuite’s disclosures told the whole story, per the Lead Plaintiff, it w

and Catz’s scheme 

, 

143

“

culpability, the element of ‘knowing participation’

have provided ‘substantial assistance’ .”144 , 

141 Pls.’ Answ. Br., at 25 (internal quotation marks omitted).
142 . –27.
143 In re Xura, Inc. S’
July 12, 2019)).
144 S’ ,

.
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abettor must have provided “substantial assistance” 

(the “Restatement”).145 The Restatement’s comments to Section 876

“

of the other’ ”146 provided “assistance . . . 

or participation” the primary actor’s allegedly 147

secondary actor knowingly provided substantial assistance is “necessarily fact 

intensive.”148 court may consider, among other factors, “[t]he 

the secondary actor’s knowledge of these aspects” and “[t]he amount, kind, and 

primary actor’s conduct.”149

145

, 
, *41–42 Xura

146

147 .
148 , .
149 .
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and

“Price Discussion”)

(the “NetSuite Discussion”).

would have put Oracle’s directors 

,

such disclosure would have thwarted Ellison and Catz’s scheme,

alleges that the NetSuite Defendant’s silence con

Oracle Fiduciaries’ breach of duty.

lationship, “Delaware law generally does not impose a duty to 

speak.”150 does 

150

.
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, 

, .

, the Lead Plaintiff’s theory of liability 

such 

’

’

—

.151

Catz’s corrupt scheme.  

to NetSuite’s stockholders would, if made, result in disclosure to the public, which 

151 , 2014 WL 2795312, at *8 (Del. Ch. June 20, 2014) (“

or’
” (footnotes and quotation marks omitted)).
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’s Special Committee.  Ellison and Catz’s 

Oracle’s stockholders r

152

153

and

154

Defendants’ Motions

’

, 

the Oracle Defendants’ .  , 

152

—
—that an acquirer’s stockholders could seek to import to allege that a defendant is 

153 In fact, the Lead Plaintiff’s theory is that NetSuite’s stockholders benefitted from the scheme.
154 of the Lead Plaintiff’s theory crystallizes when one considers that the NetSuite 

temporaneously had a duty to “get the best price for the stockholders at a sale of 
the company.”  
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Plaintiff’s theory is that 

h 

informed the public, and ultimately Oracle’s Special Committee

.

whether the NetSuite Defendants breached a duty to NetSuite’s stoc

the Oracle Fiduciaries’ alleged breaches of fiduciary duty

1.

’s primary contention involves concealment of the price 

.  –

$125 9.155

letter to NetSuite’s Board expressing concern (the “T. Rowe 

155 of E. Wade Houston, Esq., D.I. 290 (“Houston Aff.”), Ex. F, NetSuite 
9 (“Schedule 14D 9”).
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Price Letter”).  T. Rowe Price’s concern was that the Price 

’s stockholders because it cabined NetSuite’s price at a level 

156

157

stated that “ ’s

[NetSuite’s]

[NetSuite’s]

accept Oracle’s offer and tender their shares.”158

–$125 was discussed.  We don’t think it’s a 

— —

agreeing to Oracle’s offer.159

156 K Filed September 6, 2016, Ex. 99.1 (“T. Rowe Price 
Letter”), at 1–2.
157 .
158

159
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supposedly

, the Lead Plaintiffs’ response is that the 8 K is “not an affirmative 

disclosure by NetSuite of what Catz and Nelson actually said” and that it was “not 

” and “did not bind NetSuite, much less induce 

Oracle to make a parallel disclosure.”160

161

, , 

on ’s

. 

, Oracle’s 

, and after Oracle’s Board had specifically 

instructed Catz “not engage in any price discussions” 162

9

,

160 Pls.’ Answ. Br., at 25–26.
161 NetSuite Defs.’ Reply Br. in Support of Their Mo
Am. 9. 
162
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also 

matter to Oracle’s attention.  

,

Oracle’s Special Committee and directors until NetSuite’s disclosure

’s and Catz’ ,

’s disclosures .

on 

Lead Plaintiff’s counter to my finding above is 

,

Lead Plaintiff’s theory does not hinge .  

—

— by 

must be the focus of the court’s analysis.163

163
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complied with the NetSuite Defendants’ 

.  

Thus, the NetSuite Defendants’ 

, 

Defendants’ actions cannot 

atz’s breach of duty, because the

. 

to Ellison and Catz’
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2.

’s and Catz’s alleged breaches of fiduciary duty by not causing NetSuite to 

“ ,” Ellison’s

164

Goldberg allegedly “secured an undisclosed understanding 

”

165

.

iscussion 

Ellison and Catz’s

NetSuite’s’ stockholders 

on numerous occasions.  In NetSuite’s July 28, 2016 

164

165 92, 94, 105.



40

Acquisition, Mark Hurd is quoted as saying: “Oracle and NetSuite cloud applications 

— engineering and distribution.”166

n

states: “

”167

’

iscussion.

—and Oracle’s Special 

—

166

167
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NetSuite’s Schedule 14D

r. Ellison to understand Oracle’

influence NetSuite’ 168

’

’s and Catz’s alleged breaches of fiduciary duty by hiding the 

via deficiencies in NetSuite’s securities filings.

168
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Ellison and Catz’s

* * *

9—

—issued, Oracle’s Special 

. Sticking with the Lead Plaintiff’s 

— ,

osed—

h

.  

Oracle’s Special 

would kibosh on

to make the Lead Plaintiff’s theory of substantial 
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Two


